
 

 

HIGH COURT FORM NO.(J) 2 
HEADING OF JUDGMENT ON ORIGINAL APPEAL 

 

IN THE COURT OF THE CIVIL JUDGE 

TEZPUR, SONITPUR 

 

Present: Smti Munmun B.Sarma 

Civil Judge 

Tezpur, Sonitpur 

 

16th September ‟2017 

 

TITLE APPEAL NO. 35/2012 

 Md. Abdul Latif 

 Son of (L) Jabbar Ali Sarkar 

 Resident of Dikaraijan, Mouza – Goroimari 

 PO – Napam, PS – Tezpur 

Dist – Sonitpur, Assam                           

--- Appellant/ Defendant 

-Vs- 

 Sri Tridib Roy 

 Son of Timir Boran Roy 

 Resident of Murhateteli, Tezpur 

 Mouza – Mahabhairab, PS- Tezpur 

 District – Sonitpur, Assam        

 --- Respondent/ Plaintiff 

 Mustt. Kariman Nessa 

 D/o (L) Jafar Ali 

 Resident of Gotlong, Mouza - Bhairabpad 

 PO- Kalia Bhomora, PS- Tezpur 

 District – Sonitpur, Assam                     
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--- Performa Respondent 

     

 

This appeal u/O.41 r.1 and 2 r/w s. 96 CPC against impugned judgment and 

decree dated 19-11-2012 passed by the learned Munsiff, No.1, Tezpur in Title 

Suit No.103 of 2006, decreeing the suit of the respondent/plaintiff, came for 

final hearing on 21-08-2017. 

 

Counsel for Appellant :  

Counsel for Respondent  :  

 

JUDGMENT 

1) This appeal has been preferred against the Judgment and Decree dated 

19-11-2012, passed by the learned Munsiff No.1, Tezpur, in Title Suit No. 103 

of 2006, whereby the plaintiff‟s suit was decreed. The respondent as plaintiff 

instituted the Title Suit against the defendants seeking declaration of right, title 

and interest of the plaintiff in respect of the suit land described in schedule, for 

recovery of possession by evicting the defendant with his men and materials by 

demolishing the house and structures of the defendant standing therein and for 

permanent injunction.   

 

Case of the Plaintiff/Respondent in the Suit: 

2) The case of the plaintiff is that he purchased the suit land from the 

proforma defendant vide Registered Sale Deed No. 254/1997 on 03.03.1997 

and demarcated the suit land by posting pucca boundary pillars and digging 

nulla in the boundary of the suit land. He was in peaceful and uninterrupted 
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possession of the suit land till 26.01.2006 when the defendant illegally entered 

into the suit land and started construction of boundary wall. Hence, the suit 

was filed with the following relief:  

(a) For declaration of right, title and interest of the plaintiff in the 

suit land and for recovery of possession of the suit land by 

evicting the defendant with his men and materials and by 

demolishing and removing the pucca wall, houses etc therefrom; 

(b) For permanent injunction restraining and prohibiting the 

defendant, his men, agents, employees etc from entering upon 

or into the suit land.  

(c) For all cost of suit ;  

(d) For other relief (s) as the Court deem fit and proper.   

 

Case of the Defendant/Appellant in the Suit: 

3) The defendant claimed that there is no cause of action and that the suit 

is not maintainable. It was also claimed that the suit is bad for non-joinder of 

necessary parties. Accordingly to the defendant, he purchased the suit land 

from Ambu Ram Narzary vide Registered Sale Deed No.91/2006 dated 21-01-

2006, who purchased the said land from the proforma defendant Kariman 

Nessa vide Registered Sale Deed No.913/1997 on 17.06.1997. Proforma 

Defendant was in possession of the suit land till he delivered the possession to 

the defendant. Hence, he prayed that the suit be dismissed with cost. 

 

Case of the Proforma Defendant/Proforma Respondent: 



Page 4 of 16 

 

4) The proforma defendant Kariman Nessa supported the claim and case 

of the plaintiff and stated that she had infact sold the suit-land to plaintiff & 

delivered physical possession to him. She never sold the suit-land to anyone 

else, however, she did sell the adjacent plot to Rajesh Nandi & Rakesh Nandi. 

 

5) After going through the available materials, the learned Court of Munsiff 

framed the following ISSUES – 

1) Whether the suit is maintainable in its present form?  

2) Whether the suit is bad for non-joinder of necessary parties?  

3) Whether the plaintiff has right, title and interest over the suit land?  

4) Whether the defendant dispossessed the plaintiff from suit land?  

5) Whether the plaintiff is entitled to a decree as prayed for? 

6) To what relief or relief(s) the parties are entitled to?  

 

7) The plaintiff examined 4 witnesses, including himself and exhibited 6 

documents. The defendant also examined 4 witnesses, including self as DW-1 

and exhibited 5 documents. After hearing both the sides and going through the 

materials available on the record, the ld. Munsiff decreed the suit of the 

respondent/plaintiff. Being aggrieved with the Judgment and decree passed by 

the trial court the Appellant/ defendant preferred this appeal.  

 

Grounds for Appeal:  

6) It was alleged by the appellant that Ld. Munsiff erred in law and facts in 

passing the impugned judgment and decree. The Court failed to consider that 
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the appellant is a co-pattadar and purchased the land upon execution of 

registered Sale Deed from the previous owner & the judgment was passed 

without considering that the registered sale deed existing in favor of the 

appellant. Furthermore, there was no relief sought for partition & the plaintiff 

failed to prove his case. Thus, the impugned judgment and decree is liable to 

be set aside and reversed with cost.   

 

DISCUSSION, DECISION AND REASONS THEREOF: 

7) I have heard both sides minutely and have gone through the oral and 

documentary evidences available on record and also the pleadings. I have also 

gone through the impugned judgment by Ld. Munsiff. Perusal of the Memo. of 

Appeal shows that the appellants / defendants are aggrieved by the decision of 

the Ld. Munsiff in all the issues, hence, they are discussed herein below 

individually. 

  

ISSUE NO.1: Whether the suit is maintainable in its present 

form? 

Decision of Ld. Munsiff in the Impugned Judgment: 

8) Ld. Munsiff observed that the defendant did not state anything in his 

written statement as to how the suit is not maintainable. Reliance was made on 

the decision of Hon‟ble Gauhati High Court in Dwijendra Mohan Lahiri Vs. 

Rajendra Nath Nath, AIR 1971 (Assam & Nagaland) 143 had held that - 

“… a court, should decline to frame an issue as to 

maintainability of a suit in absence of specific averment in the 

written statement as to how and in what circumstances the 
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same is not maintainable in law. A mere vague recital in the 

written statement, without anything more, cannot be basis for 

raising such an issue” 

 As there is no procedural defect in the form of the suit or does the 

pleading reveal any express bar, hence issue no.1 was settled in favour of the 

plaintiff.  

 

My Decision & Reasons Thereof: 

9) Respondent-side submitted the decision of Hon‟ble Supreme Court of 

India in National Textile Corp.Ltd vs Nareshkumar Badrikumar Jagad & 

Ors., AIR 2012 SC 264 werein it was observed that – 

“In view of the provisions of Order VIII Rule 2 CPC, the appellant 

was under an obligation to take a specific plea to show that the 

suit was not maintainable which it failed to do so.” 

Another decision relied upon was by Hon‟ble Gauhati High Court in Dwijendra 

Mohan Lahiri Vs. Rajendra Nath Nath (Supra). 

 

10) I have gone through the pleadings, more specifically the written-

statement and it is seen that there is no specific averment as to why the suit is 

not maintainable. On perusal of the record I failed to find any legal impediment 

that makes the suit not maintainable. Ld. Trial Court has rightly relied on the 

decision in Dwijendra Mohan Lahiri Vs. Rajendra Nath Nath (Supra) and 

has settled the issue in favour of the plaintiff. The citations submitted by 

respondent-counsel are also relevant in this regard. Thus, in voew of the above 

discussions, I find no reason to interfere with the decision of ld. Munsiff in 
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Issue No.1. 

 

ISSUE NO.2: Whether the suit is bad for non-joinder of 

necessary parties? 

Decision of Ld. Munsiff in the Impugned Judgment: 

11) Ld. Trial Court observed that as the dispute is not between all the 

pattadars but between the plaintiff and the defendant as such, impleading all 

the pattadars of the suit dag are not necessary. Hence, their non-impleadment 

in no way will affect the decision of the suit & therefore, all the pattadars are 

not necessary parties in this suit. Accordingly, issue no.2 was decided in favour 

of the plaintiff  

My Decision & Reasons Thereof: 

12) None of the sides forwarded any argument on this point either. As 

rightly observed by ld. Munsiff, the dispute is between the parties as to who is 

the actual owner of the suit-land and while deciding this matter no right of any 

of the co-pattadars is infringed. Hence, they are not necessary parties to the 

suit and an effective decree can be passed in their absence. Hence, decision of 

ld. Munsiff in Issue No.2 is not interfered with. 

 

ISSUE NO.3: Whether the plaintiff has right, title and interest 

over the suit land? 

ISSUE NO.4: Whether the defendant dispossessed the plaintiff 

from the suit land? 

13) Though ld. Munsiff had discussed issue nos.3 & 4 separately, however, 

for better understanding and proper appreciation of evidence I deem it fit to 
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discuss both of them together herein below. 

 

Decision of Ld. Munsiff in the Impugned Judgment: 

14) Ld. Trial Court while discussing issue no.3 considered the arguments 

forwarded by both sides and the evidences on record and observed that the 

plaintiff purchased the suit land from the proforma defendant & she admitted 

to this fact. PW-2 Hiralal Ghosh was the commission agent between the parties 

during sale of the suit land & he also supported the claim of the plaintiff. The 

proforma-defendant sold different lands from the suit dag to many purchasers, 

out of which 1 katha 5 lessas was sold to the plaintiff & 1 katha 10 lessas was 

sold to Amburam Narzary (vendor of the defendants). Proforma defendant 

clarified that she never sold the suit-land to any other person. Even the 

defendant as DW-1 admitted that he did not purchase the land mentioned in 

Schedule of the plaint. This was also supported by DW-2, Amburam Narzary 

also stated that the suit land has no relation to the land purchased by him from 

the proforma defendant. Hence, ld. Munsiff came to the conclusion that there is 

no dispute to the fact that both the parties purchased different plots of land 

from the same dag, however, the only dispute is whether that the defendant is 

possessing a plot of land other than the one he purchased, and which belongs 

to the plaintiff. Hence, it was held that the plaintiff successfully proved his 

right, title and interest over the suit land & issue no.3 was settled in favour of 

the plaintiff. 

 

15) While discussing issue no.4 ld. Munsiff considered the boundaries of the 

land as the defendant stated that he does not possess the suit land as 
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described in the plaint and possess the land purchased by him. All the lands 

belong to Dag No.145 covered by periodic patta No.125 situated at Village-

Gotlong, Mauza- Bhairabpad, District-Sonitpur. Suit-land boundaries are as 

different. It was observed that the plaintiff had explained that the boundary of 

the suit land changed with time as the vendor sold the land on the eastern 

side. The vendor herself as PW-4 corroborated this & deposed that she sold her 

land on the eastern side of the plaintiff‟s land to Rajesh Nandi and Rakesh 

Nandi. On the other hand, the defendant claimed that initially there was no 

road on the northern boundary of the land when his vendor purchased it but 

later a road was constructed over the land of Karimannessa. However, 

document Ext.„Chha‟ reveals the presence of road on the northern side at time 

of purchase. Ld. Trial Court observed that the defendant never mentioned in 

the written-statement about the change in boundaries and now at subsequent 

stage this plea cannot be taken. As boundary being the main dispute, the 

clarification as to boundary cannot be brought out during trial as same was not 

pleaded earlier.  

 

16) Thus, ld. Trial Court came to the conclusion that the land the PWs 

clearly mentioned that the defendant constructed pucca house & wall over the 

suit-land on and from 26-01-2006, though the suit-land belonged to the 

plaintiff. Initially plaintiff possessed the suit-land but on 26-01-2006 the 

defendant dispossessed him and presently in possession. Hence, it was held 

that the defendant trespassed into the land of plaintiff on 26-01-2006. Thus, 

issue no.4 was settled in favour of the plaintiff. 
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Argument Forwarded by Both Sides: 

17) It was argued on behalf of the appellant/defendant that Amburam 

Narzary bought 1K 10 L from proforma defendant by way of Ext.Kha on 17-06-

1997 & then sold it to defendant on 25-01-2006 by way of Ext.Ja. it was 

argued that the schedule of the suit and the land purchased by plaintiff/ 

respondent is not one and the same & the plaintiff doesn‟t explain from where 

the boundary in the schedule has been mentioned in the plaint. Plaintiff has not 

made any prayer for partition, if he would have done so then it would have 

been clear where his share. Plaintiff‟s land is somewhere else and is not the 

suit-land. It was further argued that the plaintiff never mentioned in the plaint 

that the boundary has changed over the period of time and therefore, there is 

a variation in the boundaries. 

 

18) It was argued on behalf of the respondent/plaintiff that he had to lodge 

an FIR when his land was forcibly taken by the defendant and even a 

proceeding u/s 145 CrPC was started. Plaint schedule clearly mentions that the 

original name was and who is presently in it. Hence, it is incorrect to state that 

we have not mentioned the changes that have occurred. Furthermore, during 

cross-examination the defendant as DW1 admitted that the land he bought and 

the schedule land are different. Even defendant‟s vendor deposed that the four 

boundaries mentioned in the plaint is not of the land he purchased and it is not 

the land purchased by him 

 

My Decision & Reasons Thereof: 
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19) I have given the submission made by both sides due consideration and 

have also minutely gone through the evidences. It is absolutely clear that 

neither of the parties is claiming any right, title or interest over each other 

purchased lands however, the dispute to be decided is whether the suit-land is 

the land purchased by the plaintiff/respondent or by the defendant/appellant. It 

is also not disputed by either side that the suit-land has the following 

boundaries – 

North- Road 

South- Land of Karimannessa, 

East- Land of Karimannessa, presently Rajesh Nandi & Rakesh Nandi, 

West- Bipul Bora presently Abdul Hussain. 

 

Kariman Nessa is not only the proforma defendant of the suit but is also 

the vendor from whom both parties draws their titles, plaintiff directly 

purchased from Kariman Nessa, whereas, the defendant purchased it from 

DW2 Amburam Narzary, who had purchased from Kariman Nessa. Kariman 

Nessa deposed as PW-4 and she specifically mentioned that she sold the suit-

land to the plaintiff.  

20) Even Amburam Narzary when he deposed as DW-2 stated during cross-

examination that the suit-land is not the same land that he purchased from 

Kariman Nessa and later sold to the defendant. Ext.‟Chha‟ is the Sale Deed 

No.913/1997 vide which Amburam Narzary purchased his land from Kariman 

Nessa & it shows the following boundary – 

North- Road 

South- Land of Karimannessa, 
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East- Golap Basumatary,  

 West- Bandana Bora 

Evidences also revealed that Amburam Narzary never actually stayed in 

the land that he purchased. Now, if we look at the boundaries of the land 

purchased by the defendant from Amburam Narzary vide Sale Deed 

No.913/1997 (Ext.‟Ka‟) it reveals the following boundary – 

North- Road 

South-Chandrashekhar Murmu, 

East- Rajesh Nandi,  

West- Hussain Ali 

 

21) Another point to be noted that according to Kariman Nessa she still 

possess a plot of land, whereas, in the land sold to the defendant Kariman 

Nessa‟s land finds no reference. Pertinent to mention that the PWs clearly and 

unequivocally mentioned that the plaintiff was always in possession of the suit-

land, till he was illegally dispossessed by the defendant. Their evidence couldn‟t 

be impeached by the defendant-side. If we look at the time-scale it is seen that 

Amburam Narzary purchased his land around the same time as the plaintiff 

purchased his, and no incidences happened till the time when the defendant 

purchased his land from Amburam Narzary. Thus, all evidences indicate to the 

fact that the plaintiff has right, title and interest over the suit-land by virtue of 

purchase from the original owner & was in possession of the land till his 

dispossession by the defendant on 26-01-2007. If we look at the sale deed in 

favour of the defendant it is seen that it was executed on 21-01-2006. 

 



Page 13 of 16 

 

22) In view of the above discussions, it is held that the ld. Munsiff has 

rightly settled issue no.4 & 5 in favour of the plaintiff/respondent, hence, the 

same is not interfered with. 

 

ISSUE NO.5: Whether the plaintiff is entitled to a decree as 

prayed for? 

ISSUE NO.6: To what relief or relief(s) the parties are entitled 

to? 

Decision of Ld. Munsiff in the Impugned Judgment: 

23) Ld. Trial Court discussed issues no.5 & 6 together and held that the 

plaintiff is entitled to a decree as prayed for & that neither party is entitled for 

any other relief or relief(s). 

 

My Decision & Reasons Thereof: 

24) As the decision in these two issues is based on the decision on the prior 

issues and I have not interfered with the decision of ld. Munsiff in the prior 

issues, hence, I deem it fit not to interfere with the decision of ld. Trial Court 

in issue nos. 5 & 6 also. 

 

25) In view of the above discussions and decisions, I do not find any reason 

to interfere with the impugned judgment and Decree, dated 19-11-2012, 

passed by the learned Munsiff No.1, Tezpur, in Title Suit No. 103 of 2006. 

Hence, the appeal is dismissed and the Judgment and Decree dated 19-

11-2012, is upheld.  
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Prepare a decree accordingly. 

The appeal is disposed of on contest. 

Send down the Case Record, alongwith a copy of this judgment to the ld. 

Court. 

 

Given under my hand & seal of the Court on the 16th September‟ 2017. 

 

 

(Munmun B.Sarma) 

Civil Judge 

                         Tezpur, Sonitpur 

Dictated and corrected by me. 

 

 

 

 

 

 

 

Dictation taken and transcribed be me: 

        

 

(J. K Muru) 

Steno.      

 

(Munmun B.Sarma) 
Civil Judge 

Sonitpur, Tezpur 
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ANNEXURE 

Plaintiff Witnesses:    

i. PW-1  : Tridib Roy 

ii. PW-2    : Hiralal Ghosh 

iii. PW-3  : Timir Baran Roy 

iv. PW-4  : Kariman Nessa 

 

Plaintiff Exhibits:    

i Ext.1 :  Registered sale deed No.254 of 1997 dated 03-03-1997 

ii Ext.2 :  Copy of Jamabandi  

iii Ext.3 :  Revenue receipts 

iv Ext.4 :  the mutation certificate  

v Ext.5 :  Certified copy of application filed in Misc. case  

vi Ext.6 :  the final order passed in the Misc. case 

 

Defendant Witnesses: 

i. DW-1 :  Abdul Latif 

ii. DW-2 :  Ambu Ram Narzary 

iii. DW-3 :  Idris Ali 

iv. DW-4 :  Pramod Chandra Bora 

     

Defendant Exhibits: 

i Ext.‟Ka‟ : Certified copy of registered sale deed No. 91 of 2006  

ii Ext.‟Kha‟ : Certified copy of registered sale deed No. 913 of 1997 

iii Ext.‟Ga‟ : the mutation certificate 

iv Ext.‟Gha‟ : the permission for sale of land 

v Ext.‟Unga (1) and ‟‟Unga (2): the revenue receipts  

vi Ext.‟Cha‟ : Certified copy of jamabandi 

vii Ext.‟Chha‟ : Original registered sale deed No. 913 of 1997 

 

(Munmun B.Sarma) 

Civil Judge 
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                         Tezpur, Sonitpur 


